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RULE 5.2: RESPONSIBILITIES OF A 
SUBORDINATE LAWYER 

(a) A lawyer is bound by these Rules 
notwithstanding that the lawyer acted at the 
direction of another person. 
 
(b) A subordinate lawyer does not violate these 
Rules if that lawyer acts in accordance with a 
supervisory lawyer’s reasonable resolution of 
an arguable question of professional duty. 
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RULE 1.6: CONFIDENTIALITY OF 
INFORMATION 

(a) A lawyer shall not knowingly reveal confidential information, as 
defined in this Rule, or use such information to the disadvantage of a 
client or for the advantage of the lawyer or a third person, unless: 
  
 (1) the client gives informed consent; 
  
 (2) the disclosure is impliedly authorized to advance the best 
 interests of the client and is either reasonable under the 
 circumstances or customary in the professional community. 
 
“Confidential information” consists of information gained during or relating to the 
representation of a client, whatever its source, that is (a) protected by the attorney-client 
privilege, (b) likely to be embarrassing or detrimental to the client if disclosed, or (c) 
information that the client has requested be kept confidential. “Confidential information” does 
not ordinarily include (i) a lawyer’s legal knowledge or legal research or (ii) information that is 
generally known in the local community or in the trade, field or profession to which the 
information relates. 
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RULE 1.13: ORGANIZATION AS 
CLIENT 

(b) If a lawyer for an organization knows that an officer, employee or other person 
associated with the organization is engaged in action or intends to act or refuses to act in a 
matter related to the representation that (i) is a violation of a legal obligation to the 
organization or a violation of law that reasonably might be imputed to the organization, 
and (ii) is likely to result in substantial injury to the organization, then the lawyer shall 
proceed as is reasonably necessary in the best interest of the organization. In determining how 
to proceed, the lawyer shall give due consideration to the seriousness of the violation and its 
consequences, the scope and nature of the lawyer’s representation, the responsibility in the 
organization and the apparent motivation of the person involved, the policies of the organization 
concerning such matters and any other relevant considerations. Any measures taken shall be designed 
to minimize disruption of the organization and the risk of revealing information relating to the 
representation to persons outside the organization. Such measures may include, among others: 
 
 (3) referring the matter to higher authority in the organization, including, if 
warranted by the  seriousness of the matter, referral to the highest authority that can 
act in behalf of the  organization as determined by applicable law. 
 
(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the highest authority that 
can act on behalf of the organization insists upon action, or a refusal to act, that is clearly in 
violation of law and is likely to result in a substantial injury to the organization, the 
lawyer may reveal confidential information only if permitted by Rule 1.6, and may resign in 
accordance with Rule 1.16. 
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RULE 1.2: SCOPE OF REPRESENTATION AND 
ALLOCATION OF AUTHORITY BETWEEN 

CLIENT AND LAWYER 

(d) A lawyer shall not counsel a client to engage, 
or assist a client, in conduct that the lawyer knows 
is illegal or fraudulent, except that the lawyer may 
discuss the legal consequences of any proposed 
course of conduct with a client. 
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RULE 1.6: CONFIDENTIALITY OF 
INFORMATION 

(b) A lawyer may reveal or use confidential 
information to the extent that the lawyer 
reasonably believes necessary: 
 
 (1) to prevent reasonably certain death 
or  substantial bodily harm 
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RULE 1.16: DECLINING OR 
TERMINATING REPRESENTATION 

(b) a lawyer shall withdraw from the representation of a client 
when: 
 (1) the lawyer knows or reasonably should know that the 
 representation will result in a violation of these Rules or 
 of  law. 
 
(c) a lawyer may withdraw from representing a client when: 
 (2) the client persists in a course of action involving the 
 lawyer’s services  that the lawyer reasonably believes is 
 criminal or fraudulent; 
  
 (4) the client insists upon taking action with which the 
 lawyer has a fundamental disagreement. 
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In the aftermath of the savings and loan scandal, Judge Stanley Sporkin asked

how a once-prominent financial institution could engage in a pattern of misconduct.

“Where were the professionals when these clearly improper transactions were being

consummated?” he asked.

For General Motors, the negligence and incompetence that resulted in at least 13

deaths and multiple injuries from a faulty ignition switch is equally troubling.

Numerous lawyers were on the scene, but none took responsibility for making sure

their client did not continue to keep defective cars on the road.

A report issued by Anton R. Valukas describes the failures over a decade in which

G.M.’s lawyers were squarely at the center of the ineptitude. They were participants in

numerous meetings that produced little tangible action to address a serious problem.

The New York Times reported that the role of the lawyers, at least three of whom have

been fired, will be a focus of congressional hearings on the company’s failure to recall

its vehicles.

One of the first rules of the legal profession is that “a lawyer shall provide

competent representation to a client.” How could so many lawyers fail in this regard?

The report’s description of G.M.’s culture is particularly telling in how it seems to

have infected the company’s lawyers. Mary T. Barra, the chief executive, described the

“G.M. nod,” which, according to the report, happens “when everyone nods in

agreement to a proposed plan of action, but then leaves the room and does little.”

As just one example of the many delays that occurred with the acquiescence of

the lawyers, a committee of G.M. lawyers agreed in January 2011 to settle a lawsuit
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over an accident in which an “anomaly” with the ignition switch occurred. A senior

lawyer directed that another meeting take place to look into issues with other vehicles

experiencing that problem, but it did not occur until July 2011.

The report notes that no one could “explain why six months passed before the

meeting took place, but the delay again highlights the lack of urgency in addressing

the issue.”

It was not just a lack of urgency that led to G.M.’s failure to deal with the issue. In

2012, a newly hired lawyer asked why a recall had not been issued for vehicles that

had problems related to airbags not deploying in an accident, which was directly

traceable to the faulty ignition switch. The response was that other lawyers “were

resigned to the fact that engineering was acting slowly,” which led him to conclude

that “this is how it works. We raise it with engineering and they decide.”

The report described this as the “G.M. salute,” which is “a crossing of the arms

and pointing outward towards others, indicating that the responsibility belongs to

someone else, not me.”

But that is the antithesis of a lawyer’s responsibility in representing a client.

Unlike others who work for a company, corporate counsel would prevent violations

rather than giving in to the wishes of management. In a recent speech, Kara M. Stein,

a commissioner of the Securities and Exchange Commission, stressed the importance

of having lawyers act as gatekeepers to “disrupt or prevent misconduct.”

The rules of the profession requires lawyers to “report up” when they become

aware of misconduct “that is likely to result in substantial injury to the organization.”

In-house lawyers have a particularly difficult task under this requirement because the

client is also their sole source of income, so ensuring that the company does not suffer

from internal misconduct can conflict with a desire to protect one’s job.

Blowing the whistle on their own bosses, or demanding action when it can put a

career at risk, can be nearly impossible when lawyers are caught up in a hidebound

culture that enshrines not taking responsibility for decisions.

Page 2 of 4How G.M.'s Lawyers Failed in Their Duties - NYTimes.com

2/4/2015http://dealbook.nytimes.com/2014/06/09/how-g-m-s-lawyers-failed-in-their-duties/?_r=1



It is not clear whether any of G.M.’s lawyers even recognized there was an issue

with how they were representing the company. Nor is it clear that they considered

whether they needed to take action to protect it from greater harm.

The company’s lawyers appear to have viewed their obligation to only deal with

the incidents immediately demanding their attention, thereby failing to notice the

pattern of problems. Each piece of litigation was evaluated solely on the question of

how much the company might have to pay, without any regard to the broader issue of

whether there was a systemic failure in one of its products.

Thus, cases were settled without any urgency to assess whether G.M. had a more

extensive problem, despite warnings from outside counsel that there was a risk of

punitive damages that could have cost the company millions of dollars more.

Even when the corporate lawyers received the “bombshell” information in April

2013 that the engineer responsible for the ignition switch had ordered a change in the

part years earlier, they quickly settled the case but did little else. Thus, it was almost

another year before G.M. issued the recall.

The G.M. legal staff even received a report from a Wisconsin state trooper in

2007 outlining the defect in its vehicles, but it sat unseen in the files until 2014.

The settlements were kept secret, a standard legal practice that effectively

suppressed information that might have helped identify a pattern of accidents

traceable to a particular type of defect. Even the fact that a defect in its vehicles

caused deaths was never brought to the attention of the company’s general counsel,

according to the Valukas report. G.M. also did not tell federal regulators about the

defect in a timely manner, drawing a $35 million penalty, the maximum allowed.

The failure to take the long view, to step back from the particulars of a lawsuit to

ask harder questions about whether there was a pattern, was the ultimate failure by

G.M.’s lawyers. And that’s at the heart of what a lawyer should do in representing a

corporate client, to ensure that it does not continue to engage in conduct that puts it

at increasing risk.

Yet there are few remedies available to pursue G.M.’s lawyers for failing to

protect their client’s interests. Criminal law prohibits perjury and obstruction of
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justice, but there is no evidence in the report that any lawyer purposely hid

information or encouraged a witness to lie. Secret settlements can keep information

from becoming publicly available, but there is nothing illegal about that practice.

The legal ethics rules require a lawyer to represent a client competently, but that

provision is rarely enforced though the disciplinary process. Instead, it is the client

who pursues a claim for malpractice based on the lawyer’s failures.

But it is unlikely that G.M. can hold its lawyers responsible for the harm it

suffered because proving that any particular decision, or failure to act, led to the

damage it has suffered would be difficult. The lawyers could even rely on the “G.M.

salute” if they were sued to argue that the inaction of others caused at least as much

damage as any incompetence on their part.

In the end, G.M. did about the only thing it could do when it fired a few of its

lawyers. Unfortunately, that is small consolation to the victims of accidents caused by

a defective product that stayed on the road far too long.

Peter J. Henning, a professor at Wayne State University Law School, is a co-

author of “Securities Crimes (2d edition).” Twitter: @peterjhenning
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